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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel or 

self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: 925-957-5912.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC13-00710 

CASE NAME: HARRIS  vs.  GUZMAN 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of HARRIS 

FILED BY GAMERICA, INC. 

* TENTATIVE RULING: * 

 

 The demurrer to the second cause of action is overruled.  The demurrer to the fifth 

cause of action is sustained with leave to amend. The demurrer to the sixth cause of action 

is overruled.  The demurrer to the seventh cause of action is sustained with leave to amend. 

I. Background 

 The background is taken from plaintiff’s factual allegations, which the court assumes 

to be true for purposes of demurrer.  (See Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

Plaintiff George J. Harris is successor-in-interest to Rainbow Homes, Inc. (Rainbow), and 

sues in this capacity, as an individual, and as attorney-in-fact for Roseann Harris.  His First 
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Amended Complaint (FAC) generally concerns his work with Rainbow as a contractor on 

behalf of Defendants Martin and Guadalupe Guzman, individually and dba as both El 

Matador Restaurant and Super Taco Mexican Food to Go. Plaintiff filed his original complaint 

on March 27, 2013, and added demurring defendant GAmerica, Inc., as Doe Defendant #2 

on September 5, 2013 (though GAmerica did not answer until March of 2014).  GAmerica 

lent money to the Guzmans for completion of a restaurant located at 95 Bliss Avenue in 

Pittsburg (the “Bliss Property”) and now demurs to several causes of action alleged 

against it.   

 Plaintiff alleges that the Guzmans purchased the Bliss Property in December of 2004.  

They hired Rainbow to build a restaurant there.  The parties signed a written contract on 

April 1, 2005.  $400,000 of the overall contract price was to be Rainbow’s profit, and 

Rainbow and the Guzmans verbally agreed to this amount being paid after completion of 

construction.  (Plaintiff also loaned the Guzmans $80,000 to assist in closing escrow for the 

purchase of the Bliss Property, which was repaid.) 

 The Guzmans obtained construction financing, and Rainbow began construction in 

May of 2006. The financing bank placed a hold on the project upon finding out that the 

Guzmans had violated the loan conditions by purchasing two additional homes.  Eventually, 

that lender opted out of the loan.  

 GAmerica then extended credit to the Guzmans, and payments for the Bliss Property 

project continued through Builders Control.  GAmerica was aware of the oral agreement 

between Rainbow and the Guzmans that the $400,000 profit was to be paid upon 

completion of construction. GAmerica, through its principal Gerhart, told Rainbow to 

continue to work and orally assured Rainbow that it would be paid its $400,000 profit upon 

completion of construction.  Written evidence of this promise includes multiple building 

contract estimates required by Builders Control in order to pay various parties, each of 

which referenced the $400,000 fee and each of which Gerhart signed on behalf of GAmerica.  

Additionally, plaintiff and his wife lent the Guzmans $50,000, which per an oral agreement 

was to be secured by the restaurant equipment located on the Bliss Property. 

 Disputes arose, and GAmerica threatened to cut off funding and foreclose on the 

Bliss Property. GAmerica refused to pay the $400,000 owed to Rainbow until either its loan 

was paid off or the Bliss Property was “sold after foreclosure.”   

 After failing to receive payment subsequent to the restaurant opening, plaintiff 

ultimately attempted to access the Bliss Property to obtain the restaurant equipment that 

secured plaintiff’s loan to the Guzmans. GAmerica refused access.  The Guzmans lost the 

Bliss Property in GAmerica’s 2010 foreclosure.  GAmerica then leased the property to GLA 

Inc. for use as a La Piñata restaurant in July of 2010.  In June of 2011, GAmerica – through 

its counsel – falsely represented that that the Guzmans took the restaurant equipment, 

though in discovery he determined that the equipment was still in use at the new La Piñata 

restaurant on the Bliss Property.  

 GAmerica ultimately transferred its interest in the Bliss Property to GLA LLC on 

December 19, 2013. Plaintiff alleges that GLA LLC was formed by the principals of GLA Inc. 
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as part of a conspiracy to avoid liability.  Specifically, these parties conspired to create an 

entity that could purchase the Bliss Property free from any default judgment entered against 

GLA, Inc., which judgment might otherwise result in a lien on the Bliss Property.  Plaintiff 

did not discover the fact that GAmerica did not intend to pay his $400,000 fee until 

“sometime in 2014,” after GAmerica transferred the property. (FAC, ¶126.) 

 GAmerica demurs to four causes of action: 1) the second cause of action for quasi-

contract for unjust enrichment; 2 the fifth cause of action for breach of written contract; 

3) the sixth cause of action for fraud; and 4) the seventh cause of action for elder 

financial abuse.  

II. Demurrer to Second Cause of Action for Quasi-Contract for 

 Unjust Enrichment 

 The demurrer to the second cause of action is overruled. 

 Defendant argues two points.  First, unjust enrichment is not a cause of action.  

Second, to the extent this is a cause of action sounding in restitution, it is barred by the 

two-year statute of limitations on oral contracts.  (See Code Civ. Proc. §339(1).)  The 

promise that payment would be made upon completion of construction was made in 2008.  

Before completion, as pled, the agreement was revised orally to provide that payment would 

be made either upon sale of the Bliss Property after foreclosure or upon full payment of the 

Guzmans’ loan.  The Trustee’s sale actually occurred on April 13, 2010, and plaintiff was on 

notice through recorded documents related to the foreclosure.  Thus, any claim for breach 

accrued on that date.  The original complaint was filed on March 27, 2013, almost a year 

too late. 

 Plaintiff counters that the agreement did not provide for payment to be made 

performed at the time of the Trustee’s sale when GAmerica took the Bliss Property, but that 

the money would be paid either when the loan was paid off or when GAmerica itself sold the 

Bliss Property to a third party after foreclosure.  GAmerica did not transfer the Bliss Property 

until December 19, 2013, and plaintiff did not discover this until 2014.  The statute of 

limitations for fraud based on a quasi-contract is three years, running from the 2014 

discovery; even if the statute were two years for oral contract, the cause of action would not 

accrue until 2016.  And if the fraud did not toll the statute, plaintiff’s claim still survives 

under the three-year statute of limitations for quasi-contract.  Finally, all of the claims relate 

back to the filing of the initial complaint in 2013. 

 The existence of an “unjust” enrichment” cause of action is an open question.  One 

court has held that “there is no cause of action in California for unjust enrichment. ‘The 

phrase “Unjust Enrichment” does not describe a theory of recovery, but an effect: the result 

of a failure to make restitution under circumstances where it is equitable to do so.’ 

[Citation.] Unjust enrichment is ‘“a general principle, underlying various legal doctrines and 

remedies,”’ rather than a remedy itself. [Citation.] It is synonymous with restitution. 

[Citation.]” (Melchior v. New Line Productions, Inc. (2003) 106 Cal.App.4th 779, 793.)  But 

other courts have outlined the elements of the unjust enrichment claim, implying its 

existence.  (See Lectrodryer v. Seoulbank (2000) 77 Cal.App.4th 723, 726.)  The Court 
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need not resolve this, however, as it may treat the case as one in restitution – in other 

words, as a claim that restitution was not paid when it should have been.  (Melchior at 793.)  

 Plaintiff alleges that the parties orally revised the agreement such that Rainbow 

would be paid either at the time GAmerica’s loan was paid or the time that the property 

“was sold after foreclosure.” (FAC, ¶31.)  The parties dispute what “sold after foreclosure” 

means:  Plaintiff argues that it means the time the property was sold by GAmerica after 

GAmerica acquired it in foreclosure, while GAmerica argues that the phrase means “sold at 

the Trustee’s sale” – i.e., to GAmerica itself.  But on demurrer, the Court draws reasonable 

inferences in plaintiff’s favor, and plaintiff’s interpretation is not unreasonable.  (See Flynn 

v. Higham (1983) 149 Cal.App.3d 677, 679 [on demurrer, the “complaint must be construed 

liberally by drawing reasonable inferences from the facts pleaded”].)  Thus, for purposes of 

this demurrer, the significant date is not the date of foreclosure but the date of the post-

foreclosure transfer to GLA, LLC, which plaintiff pleads (and defendant does not contest) 

was December 19, 2013. (FAC, ¶58.)   

 An amended complaint relates back to the filing of the original complaint and thus 

avoids the bar of the statute of limitations as long as recovery is sought in both pleadings 

on the same general set of facts. (See Austin v. Massachusetts Bonding & Insurance Co. 

(1961) 56 Cal.2d 596, 600.)  “The relation-back doctrine requires that the amended 

complaint must (1) rest on the same general set of facts, (2) involve the same injury, and 

(3) refer to the same instrumentality, as the original one.”  (Norgart v. Upjohn Co. (1999) 

21 Cal.4th 383, 408-409.)  It is true that the FAC alleges new claims against GAmerica, but 

“whether or not ‘a new cause of action"’ is stated is no longer the test” for relation-back.  

(Wilson v. Bittick (1965) 63 Cal.2d 30, 37.)  An amendment substituting a named individual 

previously sued by a fictitious name relates back to the filing of the original complaint even 

if it sets out a different legal theory or states a different cause of action, if both pleadings 

rest on the same general set of facts. (Marasco v. Wadsworth (1978) 21 Cal.3d 82, 85-86.) 

 Here, GAmerica was added as a Doe defendant under the initial complaint in 

September of 2013.  The FAC adds new causes of action but rests on the same general facts 

concerning the non-payment to plaintiff for work performed on the initial restaurant at the 

Bliss Property and the inability of plaintiff to collect the restaurant equipment that was the 

alleged security on his loan.  The additional allegations concern GAmerica’s alleged oral 

guarantee of plaintiff’s profit payment, and GAmerica’s alleged misrepresentations 

concerning whether the Guzmans had taken the restaurant equipment, rest on the same 

general set of facts.  In other words, this remains the same suit based on the same injury.  

Thus, for the purposes of demurrer and under those standards, the claims in the FAC relate 

back to the Doe amendment and complaint filed in 2013 and the second cause of action is 

not facially barred by the statute of limitations. 

 In reply, GAmerica argues that a quasi-contract claim cannot lie where there is an 

express contract between the parties – here, as alleged, an express oral agreement – 

absent fraud.   (See Rutherford Holdings, LLC v. Plaza Del Rey (2014) 223 Cal.App.4th 221, 

231.)  GAmerica argues that the general allegations and allegations as to this cause of 

action do not incorporate fraud claims. But plaintiff pleads that GAmerica falsely informed 

him that the Guzmans took the restaurant equipment with intent to defraud.  (FAC, ¶¶ 51-
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55.)  And even Rutherford recognizes that “a claim for restitution is permitted even if the 

party inconsistently pleads a breach of contract claim that alleges the existence of an 

enforceable agreement.”  Id.   

III. Demurrer to the Fifth Cause of Action for Breach of Written Contract 

 The demurrer to the fifth cause of action is sustained with leave to amend. 

 Defendant demurs to the fifth cause of action on the basis that plaintiff alleges an 

oral promise and convert it to a written promise to avoid the two-year limitations period.  

(See Code Civ. Proc. §339(1) [two-year statute for oral promise] and §360 

[acknowledgement or promise is not sufficient evidence of new contract unless it is in 

writing signed by party to be charged].)  

 Plaintiff argues that the contract was oral, reduced to writing, then modified again 

orally.   Originally, there was an oral agreement with GAmerica to pay the $400,000.  (FAC, 

¶30.) GAmerica then signed multiple written building contract estimates as required by 

Builders Control.  Each of these reflected the $400,000 fee.  Plaintiff argues that this act 

reduced GAmerica’s promise to writing.  Then, that written agreement was modified orally 

when GAmerica agreed to pay the $400,000 fee either upon payment of its loan by the 

Guzmans or upon post-foreclosure sale of the Bliss Property.  (FAC, ¶31.)   

 It is on the second step – the writing – where plaintiff errs.  Even as pled by plaintiff, 

these signed writings are not new promises, but only “evidence” of an oral promise.  (FAC, 

¶30.)  Plaintiff argues from Amen v. Merced County Title Co. (1962) 58 Cal.2d 528, 532, 

that contracts may be “in writing” for statute of limitations purposes even where accepted 

orally or by some other action.  This is true but not on-point.  First, this dispute does not 

turn on acceptance through a statement or act – the contract was accepted orally.  Second, 

Amen involved written escrow instructions prepared by the escrow holder against whom the 

claim was brought.  (Id.)  In contrast, plaintiff seeks to create a written contract out of 

GAmerica’s signature on a document prepared by a third party that happens to reference a 

term of the oral contract with plaintiff.  The two situations are not analogous.  Ultimately, 

Plaintiff alleges two oral promises.  Thus, only the two-year statute of limitations for oral 

contracts would apply.   

 Plaintiff also argues that even under the two-year statute, his claim survives because 

of the fraud allegation and the discovery rule: He did not discover that GAmerica sold the 

Bliss Property time until “sometime in 2014,” and this tolls the statute. But to invoke the 

discovery rule, a plaintiff must plead: “(1) the time and manner of discovery and (2) the 

inability to have made earlier discovery despite reasonable diligence.”  (Fox v. Ethicon Endo-

Surgery, Inc. (2005) 35 Cal.4th 797, 808 (emphasis in original].)  “In order to adequately 

allege facts supporting a theory of delayed discovery, the plaintiff must plead that, despite 

diligent investigation of the circumstances of the injury, he or she could not have reasonably 

discovered facts supporting the cause of action within the applicable statute of limitations 

period.”  (Nguyen v. W. Digital Corp. (2014) 229 Cal.App.4th 1522, 1553.)  Plaintiff does 

not plead the time and manner of discovery except in the broadest sense (“sometime” in 

2014) nor does he plead that he could not have discovered the sale through reasonable 
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investigation.  And more importantly, none of this would save the fifth cause of action, 

which remains a breach of written contract claim.  Plaintiff essentially argues that he can 

state a breach of oral contract claim which would survive a statute of limitations challenge, 

but that is a different claim entirely. 

 Leave to amend shall be granted for plaintiff to properly plead a beach of written 

contract claim, or a breach of oral contract claim not barred by the statute of limitations, if 

at all possible. 

IV. Demurrer to the Sixth Cause of Action for Fraud 

 The demurrer to the sixth cause of action for fraud is overruled. 

 Defendants argue that the fraud claim is barred by the statute of limitations and is 

uncertain as to the date of accrual. 

 An action for fraud is deemed to have accrued three years after discovery of the facts 

constituting the fraud.  (See Code Civ. Proc. §338(d).)  Plaintiff alleges that the final 

promise made to him by GAmerica was to pay him either when the Guzmans paid their loan 

or when it sold the property after foreclosure.  Whether this was in fact the promise or not is 

not at-issue, and as indicated above, on demurrer, the Court accepts plaintiff’s reasonable 

interpretation that this is what is meant by “sold after foreclosure.”  (Flynn, supra at 679.)   

Accordingly, the cause of action for fraud could not accrue before the date that GAmerica 

sold the property – December 19, 2013 – because that act initiated its obligation to pay 

plaintiff.  The Court need not address plaintiff’s argument for later accrual “sometime in 

2014”: Even assuming accrual on December 19, 2013, and without regard to any relation-

back analysis, plaintiff’s July, 2016, FAC was timely-filed less than three years thereafter. 

 The demurrer is also not uncertain as to date of accrual. It specifically pleads the 

date of sale, which is the earliest possible accrual date based on the promise alleged by 

plaintiff.  (FAC, ¶58.) 

V. Demurrer to Seventh Cause of Action for Elder Financial Abuse 

 The demurrer to the seventh cause of action is sustained with leave to amend. 

 Defendant argues that this is a breach of contract case.  It cannot be converted into 

an elder abuse case under Welfare and Institutions Code section 15600 et seq. by plaintiff 

merely alleging that he is over 65 and that his personal property was taken or 

misappropriated for a wrongful use.  Further, plaintiff fails to allege that he was deprived of 

a property right. 

 Plaintiff argues that these allegations are all that is required under the statute.  

There is no dispute in the papers that he is an elder, as alleged.  Accepting the allegations 

as true, GAmerica did not pay – and did not intend to pay – plaintiff the profit to which he 

was entitled; it misled him into completing the restaurant project; and it failed to notify him 

of the foreclosure or sale of the Bliss Property, which plaintiff alleges as misappropriation of 

funds to which he was entitled under the contract.  (See FAC, ¶133.) 
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 An elder is anyone 65 years old or older.  (Welf. & Inst. Code §15610.27.)  Elder 

abuse includes financial abuse.  (Welf. & Inst. Code §15610.07(a).)   Financial abuse occurs 

when a defendant “takes, secretes, appropriates, obtains, or retains real or personal 

property of an elder or dependent adult for a wrongful use or with intent to defraud, or 

both” or with undue influence, or assists in doing any of those actions.  (Welf. & Inst. Code 

§15610.30(a)(1)-(3).)  

 Plaintiff’s allegation that the property taken was his personal property (FAC, ¶133) is 

not supported by the remaining allegations in the FAC.  Rather, the property belonged to 

Rainbow – it was Rainbow which entered into the relevant contracts (FAC, ¶¶18, 28), it was 

under the Rainbow name that plaintiff performed the work (FAC, ¶22) and Rainbow “was to 

be paid a $400,000 fee for its work.” (FAC, ¶30.)  While plaintiff is successor-in-interest, 

this does not make the $400,000 his personal property.  The elder abuse statutes are 

designed to protect elders from financial abuse personally, not to protect corporate assets 

because they happen to have been transferred to an elder – especially where the elder, far 

from being vulnerable, was actively involved in running the company and negotiating 

contracts.  (See Delaney v. Baker (1999) 20 Cal.4th 23, 33 [elder abuse statutes protect “a 

particularly vulnerable portion of the population”].)  

 The Court is inclined to sustain this demurrer without leave to amend.  But, this 

being the first attack on the pleadings, plaintiff shall have leave to amend to allege facts 

supporting an elder abuse claim related to personal property, if possible. 

 

 

  

 2.  TIME:  9:00   CASE#: MSC14-01280 

CASE NAME: COLBORN  vs.  CHEVRON USA INC. 

HEARING ON MOTION TO SET ASIDE ORDER FOR SUMMARY JUDGMENT 

FILED BY SUSAN COLBURN 

* TENTATIVE RULING: * 

 

Plaintiff represents herself in pro per, and has done so since March 2015.  In her moving 

papers, she contends that her previous attorney has failed to respond to Defendant’s MSJ 

and take any action on her behalf.  She has failed to set forth any legitimate ground upon 

which to set aside the default order.  The order granting summary judgment is affirmed. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-02070 

CASE NAME: KING  vs.  DIABLO VILLA APARTMENTS 

HEARING ON MOTION TO COMPEL DEPOSITION 

FILED BY DIABLO VILLA APARTMENTS, LLC 

* TENTATIVE RULING: * 

 

The motion is continued to October 7, 2016 at 9:00 a.m. pursuant to stipulation of the 

parties. 
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 4.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS  vs.  BANK OF AMERICA, N.A. 

HEARING ON MOTION TO COMPEL RESPONSE OF T. DUMAS (FORM INTERROGS.) 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

All of Defendant’s motions were properly served upon and received by plaintiff’s counsel.  

Although there is no meet and confer requirement, Defendant’s counsel states she did 

e-mail plaintiff’s counsel on two occasions.  Plaintiff’s counsel does not deny this but states 

he does not recall receiving the e-mail. 

 

All of Defendant’s motions are granted.  Sanctions of $555.00 are awarded as to each of the 

eight (8) motions. 

 

 

  

 5.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS  vs.  BANK OF AMERICA, N.A. 

HEARING ON MOTION TO COMPEL RESPONSE OF R. DUMAS (FORM INTERROGS.) 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

See Line 4. 

 

 

  

 6.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS  vs.  BANK OF AMERICA, N.A. 

HEARING ON MOTION TO COMPEL R. DUMAS TO RESPOND (DOCUMENTS) 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

See Line 4. 

 

 

  

 7.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS  vs.  BANK OF AMERICA, N.A. 

HEARING ON MOTION TO COMPEL RESPONSE OF R. DUMAS (INTERROGS.) 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

See Line 4. 
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 8.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS  vs.  BANK OF AMERICA, N.A. 

HEARING ON MOTION TO COMPEL RESPONSE OF T. DUMAS (INTERROGS.) 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

See Line 4. 

 

  

 9.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS  vs.  BANK OF AMERICA, N.A. 

HEARING ON MOTION TO COMPEL T. DUMAS TO RESPOND (DOCUMENTS) 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

See Line 4. 

 

  

10.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS  vs.  BANK OF AMERICA, N.A. 

HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

See Line 4. 

 

  

11.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS  vs.  BANK OF AMERICA, N.A. 

HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

See Line 4. 

 

  

12.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS  vs.  BANK OF AMERICA, N.A. 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The parties shall appear.  If the tentative rulings set forth in lines 4-11 above are not 

contested, the appearance may be by CourtCall. 

 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   09/16/16 

 
 

- 10 - 

13.  TIME:  9:00   CASE#: MSC15-01309 

CASE NAME: SONG  vs.  PARISI 

HEARING ON MOTION TO ENFORCE SETTLEMENT 

FILED BY BYUNSIK SONG 

* TENTATIVE RULING: * 

 

The hearing is continued by stipulation to October 21, 2016, at 9:00 a.m., 

in Department 34. 

 

 

  

14.  TIME:  9:00   CASE#: MSC15-01639 

CASE NAME: MAURICIO  vs.  GERMANN 

HEARING ON MOTION FOR LEAVE TO FILE A CROSS-COMPLAINT 

FILED BY MARCIA ESTHER GERMANN 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

 

  

15.  TIME:  9:00   CASE#: MSC15-01900 

CASE NAME: JITODAI  vs.  CITIMORTGAGE 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of JITODAI 

FILED BY CITIMORTGAGE, INC. 

* TENTATIVE RULING: * 

 

 The demurrer brought by defendant CitiMortgage, Inc. is sustained with leave to 

amend, as to the Fifth Cause of Action for intentional infliction of emotional distress, and is 

otherwise overruled.  Plaintiff shall file any further amended complaint on or before 

October 21, 2016.  The basis for this ruling is as follows. 

 

 A. Preliminary Matters. 

 

 Defendant’s request for judicial notice is granted. 

 

 The original of plaintiff’s First Amended Complaint on file with the Court is missing 

page 16.  The Court has worked from a faxed copy of page 16 sent to the clerk’s office.  

Plaintiff is directed to file an amendment correcting this technical defect on or before 

September 26, 2016, so that there is a clear record of the entire content of the First 

Amended Complaint. 

 

 B. The First, Second, and Third Causes of Action. 

 

 The First Cause of Action is for cancellation of the trustee’s deed, the Second Cause 

of Action is for quiet title, and the Third Cause of Action is for wrongful foreclosure.  Plaintiff 

has adequately alleged that defendant wrongfully foreclosed its deed of trust in violation of 

plaintiff’s statutory right to bring current or pay in full the debt secured by the deed of trust.  

(Civ. Code, § 2924c(a)(1); Civ. Code, § 2903.  See, Munger v. Moore (1970) 11 Cal.App.3d 
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1, 8 [successor in interest entitled to pursue cause of action based on “the illegal sale which 

resulted from the failure to accept the timely tender”].)  This gives rise to the remedies of 

cancellation (the First Cause of Action) and damages for wrongful foreclosure 

(the Third Cause of Action).  The Second Cause of Action for quiet title is stated against 

defendant Baypick, LLC only. 

 

 Defendant’s argument that plaintiff’s remedy “is limited to damages” is not supported 

by any reference to pertinent legal authority.  (See, Reply, p. 3, lines 17-21.)  Plaintiff has 

alleged facts that, if true, would show that the trustee’s sale was invalid.  (Cf., Bank of 

America v. La Jolla Group II (2005) 129 Cal.App.4th 706, 710, 711-712 [trustee's sale 

invalid where “the trustor and beneficiary entered into an agreement to cure the default”]; 

Bisno v. Sax (1959) 175 Cal.App.2d 714, 724 [failure to allow curing of delinquency 

precludes foreclosure].)  Further, defendant’s argument makes no sense with regard to the 

Third Cause of Action for wrongful foreclosure, which is a common law cause of action for 

damages and does not seek to affect title to the subject property.  (See, First Amended 

Complaint, ¶ 92. See generally, Miles v. Deutsche Bank National Trust Co. (2015) 236 

Cal.App.4th 394, 397 [discussing the kind of monetary damages that may be recovered in a 

cause of action for wrongful foreclosure].) 

 

 Defendant’s argument based on the rights of a bona fide purchaser for value is not 

relevant: defendant is not the purchaser, and has no standing to assert such rights.  This 

ruling on defendant’s demurrer shall not bind the actual purchaser, co-defendant Baypick, 

LLC, which may or may not be entitled to a bona fide purchaser defense. 

 

 C. The Fourth Cause of Action. 

 

 The Fourth Cause of Action is for common law negligence.  The weight of recent 

authority recognizes a duty of care in this factual context.  (See, Daniels v. Select Portfolio 

Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1180-84.)  While plaintiff was not an original 

borrower, plaintiff has alleged his status as the successor in interest; his situation is 

analogous to that of a borrower, and the Court rules that the Biakanja factors support 

finding a duty of care in the case at bar.  Plaintiff has adequately alleged defendant’s 

negligent handling of plaintiff’s efforts to bring current or pay off the subject debt, and the 

damage caused by that negligence is obvious. 

 

 The Court is mystified by defendant’s apparent failure to have any standard 

procedure in place for handling what must be a common situation in California: the attempt 

by a successor trustee to bring a loan current or pay it off.  The Court is also mystified by 

defendant’s startling decision to proceed with the foreclosure of a $ 14,000 debt against a 

$ 1 million dollar residence, in the face of a bereaved son’s persistent attempts to bring the 

debt current or pay it off. 

 

 D. The Fifth Cause of Action.  

 

 The Fifth Cause of Action is for intentional infliction of emotional distress.  While 

the Court can sympathize with plaintiff’s frustration, plaintiff has failed to adequately allege 

“outrageous” conduct.  (See, Ross v. Creel Printing & Publishing Co., Inc. (2002) 100 

Cal.App.4th 736, 746-748; Yu v. Signet Bank/Virginia (1999) 69 Cal.App.4th 1377, 
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1397-98.)  Defendant’s conduct appears to reflect more bureaucratic incompetence than 

callous cruelty. 

 

 Plaintiff has also failed to adequately allege “severe” emotional distress.  (See, 

Bogard v. Emplrs Casualty Co. (1985) 164 Cal.App.3d 602, 617-618.  Accord, Hughes v. 

Pair (2009) 46 Cal.4th 1035, 1051.)  The Court notes that plaintiff was not living in the 

residence when it was foreclosed, and while the loss of what was apparently a rental 

property might cause some degree of dismay, it would not seem likely to cause “severe” 

emotional distress for purposes of this cause of action. 

 

 E. The Sixth Cause of Action. 

 

 The Sixth Cause of Action is for violation of the UCL.  Because plaintiff has 

adequately alleged statutory violations, as discussed above, this derivative cause of action 

survives as well.  However, the Court encourages plaintiff to consider whether this cause of 

action might be superfluous, in light of plaintiff’s primary causes of action.  The Court notes 

that “disgorgement” is not a proper remedy in a UCL cause of action; that plaintiff is unlikely 

to obtain attorney fees under the private attorney general statute for pursuing only his own 

economic interests; and that injunctive relief is not likely to be deemed a necessary remedy.  

(See, Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150.) 

 

 

  

16.  TIME:  9:00   CASE#: MSC15-02159 

CASE NAME: ARNOLD  vs.  WELLS FARGO HOME MORTGAGE 

HEARING ON MOTION TO DISMISS AND FOR ENTRY OF JUDGMENT 

FILED BY WELLS FARGO BANK, N.A. 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

 

  

17.  TIME:  9:00   CASE#: MSC15-02212 

CASE NAME: ELIZABETH GIBBS  vs.  HYCARE INC. 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY HYCARE INC., et al. 

* TENTATIVE RULING: * 

 

The hearing is continued by stipulation to November 18, 2016, at 9:00 a.m., 

in Department 34. 
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18.  TIME:  9:00   CASE#: MSC15-02212 

CASE NAME: ELIZABETH GIBBS  vs.  HYCARE INC. 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The Further Case Management Conference is continued by stipulation to November 18, 

2016, at 9:00 a.m., in Department 34. 

 

 

  

19.  TIME:  9:00   CASE#: MSC15-02240 

CASE NAME: SLENAUGH  vs.  GONZALEZ 

HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 

FILED BY OSCAR GONZALEZ 

* TENTATIVE RULING: * 

 

Defendant Oscar Gonzalez’s Motion to Quash Service of Summons and Complaint 

is granted. 

 

 Personal jurisdiction is required in any action that seeks to impose personal liability 

against a defendant. The jurisdictional burden rests upon Plaintiff.  “A plaintiff opposing a 

motion to quash service of process for lack of personal jurisdiction has the initial burden to 

demonstrate facts establishing a basis for personal jurisdiction. [Citation.] If the plaintiff 

satisfies that burden, the burden shifts to the defendant to show that the exercise of 

jurisdiction would be unreasonable. [Citation.]”  (HealthMarkets, Inc. v. Superior Court 

(2009) 171 Cal.App.4th 1160, 1167-1168.)    

 

 In support of the motion to quash, Defendant submitted the declaration of Rigoberto 

Gonzalez, Defendant’s brother.  Rigoberto declares, under penalty of perjury, that 

Defendant had returned to Mexico in April 2014.  Thus, at the time of service, June 16, 

2016, Oscar Gonzalez was not a resident of California.  

 

 “Personal jurisdiction over a nonresident defendant depends upon the existence of 

essentially two criteria: first, a basis for jurisdiction must exist due to defendant's minimum 

contacts with the forum state; second, given that basis for jurisdiction, jurisdiction must be 

acquired by service of process in strict compliance with the requirements of our service 

statutes. (§§ 412.10-417.40.)” (Ziller Electronics Lab Gmbh v. Superior Court (1988) 206 

Cal.App.3d 1222, 1229.)    

 

  “When a nonresident defendant challenges personal jurisdiction the burden shifts to 

the plaintiff to demonstrate by a preponderance of the evidence that all necessary 

jurisdictional criteria are met. [Citation.]  This burden must be met by competent evidence 

in affidavits and authenticated documentary evidence.”  (Ziller Electronics Lab Gmbh v. 

Superior Court (1988) 206 Cal.App.3d 1222, 1232-1233.)  When a specially appearing 

nonresident challenge jurisdiction pursuant to CCP § 418.10, a plaintiff must establish that 

both criteria are met. Ibid, at p. 1229. 

 

 At issue here is the second criteria—service of process.  The filing of a proof of 

service creates a rebuttable presumption that the service was proper. However, the 
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presumption arises only if the proof of service complies with the applicable statutory 

requirements.  (Floveyor Internat., Ltd. v. Superior Court (1997) 59 Cal.App.4th 789, 795.) 

    

 Defendant argues that service was not made as required by the statutes.  “The 

substitute service was invalid because Oscar did not reside at this address. “The burden is 

upon the plaintiff to show reasonable diligence to effect personal service and each case 

must be judged upon its own facts.” (Evartt v. Superior Court (1979) 89 Cal.App.3d 795, 

801.)    

 To meet her burden, Plaintiff has pointed to the Proof of Service of the Amended 

Summons and Amended Complaint.  Plaintiff maintains Oscar was served at his “usual 

mailing address.”  However, there is no admissible evidence to support this assertion. 

Tony Klein’s (process server) original Declaration Re Diligence simply states, “Not in, 

sub served.”  There is no indication that 28891 Venus Street, Hayward was Defendant’s 

“usual mailing address.”   

 

 Plaintiff’s counsel, Brian L. Larsen, attempts to support the assertion the Hayward 

address was Oscar’s usual mailing adding address, by submitting his declaration.  According 

to Larsen declaration, he spoke with Tony Klein, the process server.  Tony allegedly said a 

man named “Cesar,” told him that Oscar received his mail at that address, but he no longer 

lived there. There is no declaration from the process server.  Plaintiff’s declaration is double 

hearsay, submitted for the truth of the matter asserted therein.  Plaintiff seeks to file an 

amended Declaration Re Diligence from the process server, but that is suspect.  No reason 

is given why there was no mention of “Cesar” previously. 

 

 

  

20.  TIME:  9:00   CASE#: MSC15-02240 

CASE NAME: SLENAUGH  vs.  GONZALEZ 

HEARING ON OSC RE: WHY $350.00 SANCTIONS SHOULD NOT BE IMPOSED 

AS TO ATTY. ROBERT L. REISINGER FOR FTA ON 9/6/16 

* TENTATIVE RULING: * 

 

Appear. 

 

 

  

21.  TIME:  9:00   CASE#: MSC15-02240 

CASE NAME: SLENAUGH  vs.  GONZALEZ 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The parties shall appear. 
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22.  TIME:  9:00   CASE#: MSC16-00250 

CASE NAME: BILLFLOAT INC.  vs.  VARELA 

HEARING ON MOTION FOR ATTORNEYS' FEES 

FILED BY VIRGINIA VARELA, et al. 

* TENTATIVE RULING: * 

 

The hearing is continued to October 7, 2016, at 09:00 a.m., in Department 34. 

 

 

  

23.  TIME:  9:00   CASE#: MSC16-00879 

CASE NAME: UWAKWE  vs.  BSI FINANCIAL SERVICES 

HEARING ON MOTION TO CONSOLIDATE CASES & STAY UNLAWFUL DETAINER 

FILED BY AUSTIN UWAKWE, PAMELA UWAKWE 

* TENTATIVE RULING: * 

 

The Court received the “Notice of Plaintiff’s Withdrawal of Motion” on the afternoon of 

Wednesday September 14, after the Court had already expended substantial time and effort 

in analyzing the merits of plaintiffs’ motion.  Plaintiffs’ counsel Regina Lotardo shall be 

prepared to explain, at the Case Management Conference on September 21, 2016 

at 9:00 a.m., why monetary sanctions should not be awarded against her and her firm.  

The CMC appearances may be by CourtCall. 

 

The hearing on plaintiffs’ motion is vacated. 

 

 

  

24.  TIME:  9:00   CASE#: MSC16-00920 

CASE NAME: SHAHRZAD BAKHTIARI  vs.  EFFAT ZARGARI 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of BAKHTIARI 

FILED BY FERESHTEH MOFIDI, SHAHRAM MOFIDI 

* TENTATIVE RULING: * 

 

 Before the Court is a demurrer (the “Demurrer”) filed by defendants Fereshteh Mofidi 

and Shahram Mofidi (“defendants”). The Demurrer addresses the First Amended Complaint 

(“FAC”) filed by plaintiffs Shahrzad Bakhtiari and Siavash Bakhtiari (“plaintiffs”), and is 

directed at the Fifth Cause of Action for Negligence. 

 

 A negligence claim based on allegations of emotional harm would be subject to the 

two-year statute of limitations under CCP section 335.1, which applies to personal injury 

claims for emotional distress caused by “the wrongful act or neglect of another.” See, e.g., 

Roman v. County of Los Angeles (2000) 85 Cal.App.4th 316, 323.  Here, plaintiffs omitted 

from the FAC the allegation that they suffered emotional injury, and now seek only damages 

for the expenses incurred as a result of prosecuting the fraudulent property transfer.  Thus, 

it appears that plaintiffs omitted the emotional distress allegation in an effort to limit the 

basis for their negligence claim, and in so doing, precluded the applicability of the two-year 

statute of limitations on personal injury claims. 
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 “It is a well-established rule that the applicable statute of limitations is determined 

by the nature of the right sued upon. [Citations.] The form of the action or the relief 

demanded does not determine the limitations period. [Citations.]” Augusta v. United Service 

Automobile Assn. (1993) 13 Cal.App.4th 4, 8. Here, it appears the gravamen of the plaintiffs’ 

negligence claim is for property loss rather than personal injury. Thus, the three-year 

statute of limitations under CCP section 338 applies. 

  

 The pleadings indicate that the plaintiffs’ negligence claim is subject either to the 

two-year statute under section 335.1 (if arising from personal injury due to prior allegations 

of emotional injury), or the three-year statue under section 338 (if based upon trespass, or 

injury to real property).  Accordingly, the two-year statute of limitations under section 

339(1), applicable to tort actions that do not come within some other statute of limitations, 

does not apply to plaintiff’s negligence claim. 

 

 At present, the FAC contains no allegation that the plaintiffs suffered trespass or 

injury to the Gorgan property - only that the defendants’ alleged fraudulent conduct resulted 

in the loss of the Gorgan property, causing injury to the plaintiffs.  Plaintiffs are permitted 

the opportunity to amend the FAC to allege that they suffered damages arising from the 

trespass or injury to the Gorgan property caused by the defendants’ negligence. 

 

 Accordingly, defendants’ demurrer to the fifth cause of action for negligence in the 

First Amended Complaint is sustained with leave to amend, so that plaintiffs have one final 

opportunity to allege a claim for negligent trespass or injury to property. 

 

 

  

25.  TIME:  9:00   CASE#: MSN16-1279 

CASE NAME: CLAIM OF STACY YING 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Counsel and guardian ad litem to appear. 

 

 

  

26.  TIME: 10:00   CASE#: MSC14-00959 

CASE NAME: NGUYEN  vs.  ROTH 

JURY TRIAL - LONG CAUSE / 6 DAY(S) 

* TENTATIVE RULING: * 

 

Vacated, per settlement at Issue Conference. 
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27.  TIME: 10:00   CASE#: MSC15-00569 

CASE NAME: ELLIOT-VIZCARRONDO  vs.  HUITRON 

COURT TRIAL - SHORT CAUSE / 3 DAY(S) 

* TENTATIVE RULING: * 

 

Trial to be continued by Court. Counsel to appear for new date. An appearance by CourtCall 

is acceptable. 

 

 


